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' Implement of both C onclufions, with Letrers of Inhibition and all other ne- 


viſion due to her by the Contract of. Marriage 
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-  — - Againſt 
| Sir Robert: Laurie of Maxuehon: * 


HE; ſaid Mareon Craick and her Husband obtraimtdan Decreet 
upon the 2.2 of OfZeber 2692 Years, bejore the Sheriff of 
Drumfrees, againſt Joby Craick of Stenartour, Father to 
the ſaid Mareon, for payment making to her and her faid 
Spouſe tor his Intereſt, of the Sumof 
alrent ſince Seprember 1691; and in time comeing, ' and that as the Pre» 


uhile Sopira Douglas her Mother: And likeways to relieve her,as one 
of the Heirs of the ſaid Marriage, of all Incumbrances that may overtake her 
as one of thz Heirs of the ſaid Marriage, and all Damnage ſhe may fauſtain 
therethrough, there being no Heirs-male, conform eo an other Oblcicgs- 
ment inthe ſaid Contract of Marriage, berwixt her faid Father and Mother, 
and whereupon there was an Adjudication led againſt $Sfreiu.2rion's Eſtate, fer 


ceſſar Diligence, 


Mareon Cyaick and her Huſband , having purſued a Proceſs for mails 


and Duties , againſt the Ternents of the Lands adjudged ; Compearance 
was made for Sir Robert Laurie of Maxueltoun , who had bought Stew: 
artouns lands , after the faid Diligence uſed by the purſuers , and akter 
that Stewartoun himlelt was become notoriquſly Bankrupt ; For whom ic 
was Alledged , That Homer Maxwel nor his Spouſe could not Fougd 
upon the Adjudication, in regard the ſame belonged to Mexwelion;:ln foa 
far as Maxuelton having bought the Lands adjudged, he payed to00 wer ts 
of the Sum, contained in the Adjudication, to the Purfuers, at which time, 
it was apreed berwixt Maxue/ton andthem , Thar they ſhould diſpone-agd 
aſſign their Adjudication in Fayoursof him, and that. he ſhould pay tothem 
the reſt of their money ; In order whereunto,there was a Diſpoſition drawn by 
Homer Maxue!'s own Lawyers,which he and his Wite were tO grant to Mgx- 
elton, and Maxuelton being pleaſed with the Draught, he ſent 5000 merks 
to Drumfrees, which was the remainder of the money, upon the 


A | day 


4000 bib. with Anne-. 
» betwixt her faid Father and 


. they judgedir right be motefecure, andthe 


| (2) 
Cay cf May laſt. to be payed to Homer Maxuel, and [which money was 
co npted and received by him, and put in his own Purſes, and ſealed with 
his own Seal: and by his conſent was Conſigned inthe Hands of John Here 


' reis of Buſs, to be delivered up to Homer .Maxuel the. next.day, at which 
time Lewas to bring h's Wiſe ro Dramfrees to ſubſcribe and ratifie the Diſ- 


poſition: But in ſtead of ſubſcribing the Diſpoſition, he refuſed ſo to do, 
and made ſome amendments thereupon, albeit it was drawn by his own 


curator in his Name, Proteffed by way of Inſtrument,” That he might*be 
Jree of all Coaſt.* Skaith and Damnage, ſuſtzined by..the Purſuers reſuſeal to 
complear the Bargain and receive their money; And in regard, that 7ohn 
Herrets, in whoſe hands the naaney was firſt conſigned, keeped a Publick 
Hovſe, he thought it not ſafe ro leave the money with bim, but conſigned 
the ſame of new again, in; the hands of Fobny Sharp of Hoddom, where 
Plifuer being preſent, coafonted 
thereto, or at leaſt did not contradict rhe ſame. And therefore they con- 
tend, That Homer Maxuel could not telile or make any new amendments 
upon the ſcroll of the Diſpoſition, that was adjuſted by Parties, Becauſe in 
this caſe, r2s wou fuit. mtegra, in ſua far as, Homer way had received 
1000 merks; and' had" agreedto the Terms of the Difffofition which he was 
to grant ; and afterwards had compted and received 5 000 merks, and put 
it info Bags, and was within a day or two thereafter to ſubſcribe the Diſpo- 
fiction, and Cau'ſe:his Wife do:the fame, and receive'the: money, 
2* The Amendments madeby FZower Maxuelwerefrivolous, for :* :re- 
by he made an Reſervation, Thatin caſe his Wife ſhould be overtaken by her 
Fathers Creditors, 'as one of the Heirs of Line of the Marriage. ſhe might 


' Lawyers, 'as ſaid is; Poe Maxnueltgn; at leaſt. Freerfbaw his Pro- 


have recourſe apainſt her Fathers'Eſtate, by Vertue of the Adjudication, and 


other Diligence founded upon the Clauſe of. her Father and Mothers Con- 
tratof Marriage; And this Sum contained in the Adjudication, being only 
a Bairns Provifion, could aot make her lyable to her Fathers Creditors, or 


at leaſt if ſhe were:made ro repreſent her Fatherthereby, That Obleigement 


in her favours became extinct by Confuſion, being borh}Debitor and Credi- 


- tor. at:d {5 could not be a Ground of Reliet in her faycurs: 


Tothis ir was anſwered, denying the foreſaid Repreſentation, That the 
ſame is moſt irrelevant, tor the Reaſons following, 

; 7. Becauſe it appears by the Adjudication, That the Sum due to the 
P urſvers was 4000. /b. of Principal, and Annualrent fince September 1691. 
beſides the Expencesof leading the Adjudication; And its acknowledged by 
Maxuelton's Procurators, that he had only payed 1000, merks of money, 
So that the 5000. merks alleadged to have been conſigned, did not pay the 
Sum duetothe Purſuers, by upwards of 1100. merks, and therefore unlcſs 


| | ir were proven by Write, That the Purſuers had reſtricted their Sum to 


565d mer ks, they had very good Reaſon to refuſe the Sum conſigned: And 
it ishumbly ſuppoſed, that neither Inſtraments of Notars, nor Te!timonies 
of Witneſſes can prove the Reſtriction, or giving down of a Sum ſo wellſe- 


. cured by real Diligence; for if that were once made a Preparative, the 


p:careſt Intereſt in the Kingd>m might be endangered: by the Aſſertions of 


::Notars, or Teſtimonies of Wi:nefies, which our Law has hitherto guarded 


againſt; And irs hoped Your Lordſhips will be tender of the Dangers and 


- Inconveniencies that may thereupon enſue, 


2s 


= 


. 
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2. CMaxweltonn's own Inſtruments 


nl bears, Lhat all Adjudieations: anc 

reai Diligences vpon-Szenuartoun's Eſtate, were to ba paygd yp oy | 
endof the Price of the Lands: And its Admired, How ,he-could crave. 
that the Purſuars ſhould denude:themfclyes. pf their Right. ypon. 5000 Merks 
which was ſo tar ſhort of the Sum, aS is clear, by che Decteet of Adju.iication, 
notwith:nding of the 1000 Merks alledged formerly. payed; and ſcing- the 
whote Sum due was not Conſigned: . The Confjgnation is Null, 

3. The Purſycrs had liberty, ro.Correct Exrors, notwithſtanding of any 
draught of a Dilpoſition given My neem to. Maxueltogn to ifes, | and the 
Grounds inſiſted upon by Maxuelteur ;. That res. mn fuit integra,in reſpect 
that the Purſucrs, after they hag given Maxge/town aScroll- of-che Diſpoſition 
to fee, which they were to hign, had yecgived 1006 Merks; i And that. Ma- 
xuelton in Faith of their promiſe.hag ſent, cop Myrks to them at/# hite/ungay. 
laſt, which Hover Maxael Coranied and pypip Bags.ugon,the 15 . of, May 
laſt, and at thattime promiſed, tha he and his. Wite ſhopld ,;Subſcribe the 
Difpoſition within a Day or pwo, afterwards; ci, coat 12 oof 
For Primo, Its denyed that the, Purſuers; received .the 1990 Merks,..or. 
any Money from. Maxue/tos, either at the time that che Scroll of the Diſpo- 
- fition was given him to ſee or afterwards; ſothat nes {ujt mtegra, , albeit .Mo-. 
- ney hadbeen payed,beforethe giying of the. Sergllto ſee. ©: fu... 

2. As tothe Purſuers Comptingthe 5000 Merks uponthe x,5 Day, of May 
and purring the ſame in Bags and..$ealing the ſame.. res fits, vutegra; tor. not- 
withſtanding thereof Sir Rebers Laurie retained che Mongy,,,tapd. bath. proc, 
perty and poſſcflion, thereof continues with kigg.cothis .Houcg,. For he; firſt. 
Configneditin the hangs of Zobn.Herreis his.own Truſtegand Notar, whois, 
Clcrkto chis Inſtrument, and afterwards tock.it from him, 20409 the. ſame; 
in the cuſtody of 7obn Sharp of, Hoddom, whig. was his Grang Adviſerin.all 
this Aﬀaic, as appcars by his own Inſtrument :: And no Man will pretend, bur 
notwithſtanding of the pretended Confignation, :Maxue/ton. might have: paſt, 
therefrae, and diſpoſed upon the Money at hjs.pleaſure; andtheretore it werg 

hard roſay. that Homer Maxue! was ſua far tyed, thathe could not amend a 
| $croll of a Paper; and yet the other party might- be free, albeir the whole, 
Sum had been Conſigned, as it was not, by upwards of 1100 Merks. -- 

3. As forthe Compring af the Money, and putting the ſame -in Bags, - 
and Sealing it with the Purſuers Scal, ſuppoſe it weretrue as it. is not, it was 
upon no other deſign, nor could have no other effe&, but to ſave the pains of. 
Comprting it over again, incaſe the. buſineſs happened to be ſetled, as may 
eaſily appear by Maxue/ton's Truſties, their keeping the Money which IS 
alledged to have been ſealed withthe Purſuers Seal; and by Mqxue/ton's raking 
it out of For: Zerries hands,and putting it into LYoddoms, 5 2ppEG $ by his 
own Inſtrument; It is evident,that he has looked upon himſelf to be owner of 
the Money, as truely he is. © 

Asto the alledged promiſe, That Homer Maxuel made to Subſcribe 
the Diſpoſition, and bring his Wite to Dramfreis to do the (ame within a Day 
or T woafterwards, 

Its Anſwered, That there was Jocus penitentie, albeit ſuch a promiſe had 
been madeas was nor, eſpecially where res fuit integra, and Promiles being 
#4da verborum emiſſio,is only probable Scripto vel Juramento,and it were dan=- 
gerous to find, that Witneſſes or Inſtruments could prove Promiles of lo great 
an import; And Yout Lordſhips are entreated to obſerye,that this a 


"FOO 6 Sn 

was taken upon the 16 of May, #nd only narrates, that ſuch a promiſe was _ 
made upon the x5 of May, So that there was no 'Initruments taken apon = 
the pretended Promiſe: - ; | LY 

And Laſtly-, though there had been a Ptomiſe , ro ſubſcribe a Right, 
there was /ocus * penitentie till the ſame was done 5 much more to make 
an Amendment 5; where the amendment made upon the Scroll was 
moſt rational, tor this being a deſtination of Sacceſfion in the Purſuers Farher 
and Mothers Coritract of Marriage in favours of the Heirs Female failzieng 
Heirs Male;and rh : Fathers Eſtate being adjudged, and otherways incumbered 
before ſhe had done any diligence againſt her Father, and he being afterwards 
altogether bankrupt, the purſuer had reafonto reſerve her Adjudication, in 
ſua far as it could have accels againſt her Fathers Eſtate; in caſe ſhe ſhould be 
troubled by his Creditors: For whatever the effec of that clauſe might be,ſhe 
had noreaſon to paſsfrom it,-and though ſhe were Heir to her Father as to 
aparticular Sum deftinate to her, yetthe Father obleidgeing himſelf to make 
that Sum free to her. certainly that obligation 'mzkes her Creditor to her Fa- 
ther, and ſhes haveing uſed both Inhibition attd Adjudication __ him. be- 
fore he Diſponed his Eſtateto Maxnelfon, the had reaſon to reſerve that Dili. 
gence roſecure her, in caſe ſhe ſhould be troubled by her Fathers prior Cre. 
ditors ; andit the Reſervation could doher no good, thenit could do C7{a- 
xuelton no harm.” | | 

It is farther added; that apart ofthe conſequence of this Proceſs being as 
to the want of the Annualrents, ſince the pretended time of Conſignation, 
the Grounds aboverepreſented are notonly urged for the Purſuers: But like. 
wayes that no Conſignation ſtops AnnuaJrenr, but ſuch as are done by Your 
Lordſhips Authotiry in the Clerk of the Bills, or Sefſions-hands, or where a 
particular petſon;in whoſe hand the Conſignation isto be made, is agreed to 
by Parties, andin this caſe irs deriyed, that the P urſuer gave any conſent ts 
Confſign the Money in the Notars hand, and the Notars own Inſtrument does 
notſay it, and though itdid, it cannor prove ir, although it had been' confent- 
edto, aSit was not: yet that Conſignation was paſt frae by the Conſigners 
conſenting to the taking the Money out of the Notars hang, and putting it in 
Hodoms hand. Andirt is obſervable that, the Inſtrument bears only that, Hg- 

' wer Maxuel was preſent, and did nor contradict the uplifting of the Money 

out of the Notars hand, and putting it into Hodoms; For ſeing a part of the 
Sum was only offered, and Terms were not ended, Homer Maxue! thought 
himſelf not concerned how Maxuel/ton diſpoſed upon his own Money. 
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In Reſpet? whereof, T he Purſuer ought to have an Decreet for Mails 
andDuties, at leaft a Day Aſſiened for proving his Lybel, 
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